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ACQUIREMENT OF PROPERTY FOR UNITED starks. (91

ACQUIREMENT OF PROT'ERTY BY SECRETARY
OF THE INTERIOR.

When the Sceret:iry of the litertor !n the exercise of a reasouble

discretion determlnes as to the validity of title to rights and prop-

erty to be acquired by hin under the provisions of the act of June
17, 1902, his deciglon is coveclusive upon the aceounting ollicers,

{Decision by Assistont Comptroller M itchell, ifay 19, 1500.)

The Secretary of the Treasury requested a reexamination
of the account of the Pecos Irrigation Compuny, settled by
the Auditor for the Intertor Department April 25, 18406

The facts appear to be as follows:

The United States bought of the, Pecos Irrigation Com-
pany certain lands, canals, dams, franchises, and property
appurtenant therelo in Toddy County, N. Mex., particularly
deseribed in a deed exceuted by said company on December
18, 1905, recorded March 26, 1906, in boolc 16, at page 277
et seq., in the recorder’s office of said county of Eddy, New
Mexico.

Ifar said lands and franchises and appurtenances thereto
the United States agreed to pay $150,000, for which the
Auditor, upon the request of the Secrefary of the Interior,
stuted an account.

The Assistant Attorney-Genernl assigned (o the Depart-
ment of the Interior has, at the request of the Secrelary of
the Interior, examined an abstract of title and the title
papers to said lands and rendered an opinion that the title Lo
said lands, franchises, aud appurtenances thercto was con.
veyed to the United States by the sald deed with certain
minor imperfections of titles particularly set forth hercin-
after.

To cover possible loss to the Government on account of
said imperfections in (he title and to protect it ngainst a
supposed lien under 0 mortgage to secure some honds issued
by the irrigation company an indemnity bond has been cxe-
cuted and accepted. The Secretary of the Interior has ap-
proved said title and accepted said lands und recommended
payment therefor on the title shown. He has also aceepte
and gone into possession of said lands, aad is now naproving
them and constructing said irrigation works thereon.
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.lf_ter stating the uccount for the amonnt claimed, the
Auditor appesrs to have eailed yvour atfention to thvrf- t
thftt there were imperfectiaus in the tifle c-'nm'-vyed s Jlf e
smid by the grantor, aml shggested that yon .:'u‘-' 'Jetmdi Ugre:
ment and eanse o soexamination to be made brv ?he Cop ,
teoller as to the fegality il policy of accopting an dmp-
uity bond lo cover any loss that may m'isoi Sonseguone
of the said lien and impertections in lhc.: Jt
fhie wrantor,

This is the only 1
requoested,

v The defec_l.»; of title indicated by the Assisiant,
General are in Lunds deseribed as follows:

That pact of the southwest iuarter of the northenst ¢
ter .anr.I the northwest quarter of tle southenst qxllf:fr er of
;{\ctr{;n 30, township 18 south, range 27 past, l’yiu‘z,g! éa;t of
;;:_f]e' f::{l;‘s:e_‘Rwer, on the left hank theveof, This tract is of

The west half of Llock 9 in Otix, Jot 28, block 2 in ¥ior-
vace, for luek, as to both, of any autharitative declaration
of the bencficiary, and purpose of the trasts and 71;\\re‘1-$ f
the trustees in the deeds (243, 953, 254) . creatin {ho tr f
to which these properiies are subjéct. | A s

The Assistant Attorney-General was of the opinion that
all the property vemuing subject 1o a Jen for the pa ment
of honds amonnting to $1,400 and interest crc:-:tndl .lllyv !’Ihr'.
Pecos Irvigation and Improvement Company iul-t.'le; tw(;
Mortgages executed in favor of the Contral Trust Cowpany
of New York, trustee, dated, respectivelv, Fohrupry 1 ;GOIy
and November 1, 1902, to secure mﬂl'(";l,!-;t: bbnds- ‘isqt;ed' b!
the Pecos Irrigation and Improverment E.‘uh] pany o y

e makes the following stutepient as to said i’)i‘mr]%‘-'

s it (!UHS{.‘{]UQ"L‘@
itle conveved by

ason shown why a reexamination is
Atloruney.

juar-

© *One thousand fonr hundred dollars of these bonds are the
property of one Mrs. Fspinasee, who in the early summer of
18498, through the Credit Eyonnais, Paris, Frange. deposit d
bands of {le former Yecos Treigation and ]nwa%t):mzniJ (.;:::e

pany for conversion and exchunpe into bonds of the I{E(m:
treigation Company, sinee which time she has not i'l-aim‘;;
her praperty, nor ks trace of her beer faund av of m\ on

c}:wﬂ,mg the bonds, thongh her former financial aggent t} N
Credit Lyomwais, the Central ‘Trust Compauy of New Yo -[m
and the Pecos Treigntion Company have made e\'ery‘etﬁ);tlt{t;
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loonte her. Tinder these civeumstunces, the Pecos Trriga-

tion Comwpuny has paid mto the Centeal Troast Compray

mortgiges, the full som of $2.500, priveipal amd interest of

the $1.400, lo matarity of the bouds February {, 1826, aund

Erulm:'es to give a bond fur $3,000 to fully indemnity and
old the Unuted States harmless of all defects of title.”

The Attorney-General has advised the Seeretury of the
Interior that section 355 of the Revised Statutes does not

“apply as to the manner in which the validity of title to

tands acguired by him wunder the act of June 17, 19062 {82
Stats,, 383}, vhall be evidenced.  (Bee copy of letter from
Acting Attorney-General to Secretary of the Tuterior, dated
May 24, 1504.)

Section 7 of the act of June 17, 1902, supre, provides:

“That where in carcying out the provisions of this Act
it becomes necessary to acquire any rights ov properly, the
Secretary of the Tnterior is hereby anthorized to acquire the
same for the United States by purchase or by condemnation
under judicinl process™” % ¥ 0* - '

Under this provision the Secretary of the [nterior is
vested with diseretion to detertnine what property he will
acquire, so long as it is acquired for the purpose of carvying
out the provisions of this act.

He must also decide whether he will acquirve smid property

by purchase or by condemunation proveedings. Tn carrying
out this provision he must decide whether condemuation pro-
ceedings are necessary. Such a decision would necessarily
involve & decision of the questions as to whether the price
al which it iz proposed to sell is reasonable, and, further,
whether n good and valid title can be conveyed in the absence
of such proceedings.
. The first is u question of fuct which s committed by
Congress to the judgment and discretion of the Secretary
of the Inierior, and his decision thereon is couclusive.
{Bates o Ghild Co. v, Dagne, 10 TR, 106G, 109.)

The vahdily of the title 35 a question of law {6 Op. At
Gen., 432). It = a question, however, wlich s 1o the fiest
instance committed o the judement and discretion of the
Secratary of the Interior to decide hefore he ean anthorize
the purchase or approve the expenditure of woney i wak.
ing the pnrchase or in ymking inprovement thercon.
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This being so, it wonld not, in an uction to cecover tha
purchase price of the land, be reviewed by thy courts unless
he has exeended his authority, or the court chould be of the
apinien that his decision was cleacly wrong.  (Beeptur v.
Paviding, 14 Pet., 497; Riverside (4§l Ea. v. Hitcheodl, 190
.5, 8165 Hedfield v. Windom, 187 1. ., 636 ; Bates Guild
o, v. Payne, supal

1t wst vot be underztood by this that the Seeretary of the
Tateriov 1s authorized to expend the wmoney npprc;priated
under the act of June 17, 1902, to pay for lands to which he
does not wcquire & valid title.  The approval of such a pur-
chase would be nnanthorized,

The most that can be said is that s action in approving
a title and a purchase “ will carvy with it a strang preswmp-
tivn of it corvectness ™ unless his devision on the title should
be held to take the pluce of the opinion of the Attorney-en-
ernt when given under section 355 of the Keviswd Statates

T the case of Botes o Guild Cre. v, Payue, s, the court,
after o review of the cases, stated the rule to be s follows
(p. 101} ¢ -

“The rule upon this subject mway be summarized as fol-
tows: Thal where the devision of questions of fact i3 com-
mitted by Congress to the judgment and discretion of the
tiead of v Department, his decision thereon is conclusive ) and
thut even upon mixed questions of law and fact, or of Jaw
atone, his wction will carry with it a streng presumption of
iy eorvectuets, and the courts will not ordivarily review it,
.‘ﬂthm'lgh they may have the power, and will oceasionally
excrcise the right of so doing.™ .

Under this enle T of the opinion that the decision of
the Secretury of the Intevior as to the validity of title, as it
affects the right to payuwent for praperty purchased, under
the act of June 17, 31902, sopra, and the expenditure of
motey it making improvements thereon, is entitled to the
same wisght as the opivion of the Attoruev-Cieneeal when
given under the provisions of =ection 355 of the Revised
Statutes. I he approves the purchase snd (e titde he binds

the Puited States, und it s bound to pay the price asreed
wpon, (Slyen v Tdted Stales, 136 1L S, 68 R0Y

A refusal of the avcounling officers to follow sneh decizion
watldd necessitate an exuwimtion by the aeconnting officers
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as to the validity of title to oll property purchased wnder
the provisions of said nct, and would leave the linal decision
of the questton us Lo the validity of the title and us to
whether a valid title within the meaning of said act could be
aequired without condemuation proceeding to the accounting
officers. I other words, by refusing to accept as sufficient a
title which the Secretary of the Interior bas decided to be
sufficient, condemmation proceedings could be forved npon the
Sceretary of the Interior by the accaunting officers. In this
way the accounting officer would in certain cases decide as
to the necessity for condemnation proceedings. This power
was clearly intended to be lodged in the Secrctury of the
Interior when he wis given power to “acquire any rights or
property " ¥ F ¥ for the United States by purchase or
“hy condemnation under judicial pracess” T do not think
that the Seerctnry of the Interior wonld be anthorized to
submit to this office a deed and an abstract to property that
he contemupleted purchasing and request a sdecision as to
whether e could wequire o gaod title to said property with-
gul hrfnging conderpation proceedings, and s to whether
if he did purchuse the property on the title shown he would
be wuthorized to 1make payment therefor.

Tn such caze 1 am of the opinion that 1 would not be jus-
tified in passing on the sufficiency of the title conveyed, hut
wonld muke my decision as to the right of the Secretury to
make pavimest depend upon his decision as to whether he
reguired a gond (itle by the proposed conveyaneo or not.

Tf, however, the qnestion of the validity of title 15 an open
pne, to be decided by the Comptroller independently of the
action of the Secretary of the Interior thereon, he could
remuire a decision as to the validity of title as to every treact
of land that he proposed to sequire under said act before
he authorized payvmoent therefor, and it would be the duty
of the sccounting officer to investigute the validity of gvery
tithy independently of the decizion of the Secrvtury of the
Interior theseon.

1 am of the opinion that Cengress intended Lo conmit to
the judgment and discretion of the Secrctary of the Interior
all questions as to the validity of the Hle to rights and prop-
erty to be acquived by him under the nct of June 17, 1902,
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His decision rendered on such question in the exercise 'of
a reasonable diseretion should be treated as conclusive on the
accounting officers.  (See case of Bates & GQuild Co. v.
Payne, supra, p. 110.)

e appears to have considered and deeided every question
that would affect the title to the lands purchased and to have
decided that the United States has acyuired under the con-
veyance muade a good and valid legal title to all the lands
purchased with the exceptions named above,

He has forther decided to accept and puy for all of the
property conveyed as a whole and for an entire considera-
tion, notwithstanding the defects in the title to the small and
unimportant tracts indicated, in consideration of the com-
pany having given an indemnifying bond to hold the United
States harmless against said defect, and for the purpose of
avoiding further delay in the prosecution of the work by
securing possession at once under this arrangement.

The contract of purchase was approved by the Secretary of
the Interior March 19, 1906, after a full consideration of
the defect of Litle. )

The Secéretary of the Interior would doubtless have had
the right to have refused to approve the purchase of the
property by reason of these defects, but he could not have
repudiated the purchase in part and insisted on the convey-
ance as to the residue without paying the entire considera-
tion. If he had repwliaied the purchase beeanse of such
defects, he would hwve been compelled to make & new con--
tract as to the tracts bought vr refused to approve the con-
tract and proceed by condemuation as to the whole if he
wanted it. This he clearly did not deem advisable.

I am of the opinion thut the Secretary of the Interior did
not excoed his authority in making the purchase under the
circumstances stated, notwithstanding the defects of title
indieated. T am further of the opinion that the acceptance
of an indemnifying bond to protect against the small defeets
in the title, and in order to secure himmediate possession of
the lurger properties without delay, was a rightful exereise
of his power under said wct, and that the payment of the
entire consideration was warrunted under the circutnstances,

All other questions that in any way affect the payment
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CONVERBION OF SERVICES OF LABORER.

are questions that would affect the title and were neces.snri!y
eonsidered and decided by the Secrctury of the Interior n
deciding the question as to the validity of the title,

There is no law which prohibits the United States fromn
purchasing property encumbered by liens. (10 Op. Att.
Gen., 353.) '

Every one of the defects in the title had been disclosed at
the time the Secrctary of the Interior npproved the contract
of purchase, which was made subject to his approval.

Knowing of the defects and of the supposed lien he ac-
cepted the property with the title shown and t.axact.ed the
indemnity hond as a protection against the possible defe_cts
of title and suppused liens and has gone into possession
under the deeg.

The action of the Auditor is therefore approved.

LIABILITY OF GENERAL STOREKEEPER FOR
SERVICES OF LABORER CONVERTED TO HIS
PERSONAL USE.

Service performed by a lnborer at a navy-yard under the direction
of the general gtoreleeper in and about his quarters 1s not * labor
In generul stovehouses ™ and is not authorized by tnw, aml the
general storekeeper Is linble to the United States for the value of
gervices thus unlawfully converted to his persenul use,

(Decision by Assistunt Comptroller Mitchell, May 21, 1906.)

James A. Ring, pay directer, United States Navy,appealed
April 17, 1906, from the action of the Auditor for the N'L.wy
Department in settlement, duted April 12, 1806, chargm.g
him with the wmount paid by the United States to Martin

“Gallagher for services as Jaborer in the office of the general
storckeeper, as per labor rolls of the navy-yard, Bost_un,
Mass., from June 1, 1903, to August 31, 1905, and amonnting
to $1,310.36.

The Auditor’s action was based on the following statement
by the Acting Secretary of the Navy in his indorsement of
January 27, 1906:

“ Pav Director Ring did, however, receive the benefit of
personal services rendered by Martin Gallagher while car-



